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DECISION AND ORDER

This case involves dams filed by Mr. David C. Brandon for benefits under the Longshore and
Harbor Workers' Compensation Act, 33 U.S.C. 88901 - 950, asamended (“the Act”). Thetwodams



relate to two different work-related incidentsinvolving his back dleged to have occurred onFebruary 12,
1999 (2000 LHC 1339) and February 14, 2000 (2000 LHC 1656), respectively. | conducted a
consolidated hearing with dl parties present in Green Bay, Wisconsin on October 25, 2000, pursuant to
an amended Notice of Hearing, dated September 6, 2000 (ALJI1).! My decisionin this caseis based on
the hearing testimony and al the documents admitted into evidence: CX 1to CX 6, and EX 1to EX 5.2

Procedural History

On February 25, 2000, Mr. Lenz filed an LS-18, Pre-Hearing Statement, on behalf of Mr.
Brandon that requested continued medica care for his injury and payment of temporary tota disability
associated withaFebruary 12, 1999 work-related accident. Mr. Lenz aso observed that Mr. Brandon
had suffered another back aggravation a work and believed this event would lead to a second claim.
Consequently, he requested that the daims be consolidated for a hearing with the Office of Adminidrative
Law Judges (“OALJ’). Theclam (OWCP No. 10-37731) was received by OALJon March 2, 2000
and designated 2000 LHC 1339.

On March 17, 2000, Mr. Lenz submitted a second LS-18, Pre-Hearing Statement, that sought
temporary total disability compensation and medical care for another work-related back problem Mr.
Brandon experienced on February 14, 2000 The cdlam (OWCP No. 10-38342) wasreceived by OALJ
on March 27, 2000 and assigned case number 2000 LHC 1656. As requested by Mr. Lenz, the two
cases, 2000 LHC 1339 and 2000 LHC 1656, were consolidated for the hearing before me.

| SSUES®

1. Whether Mr. Brandon’s back incident at home on December 12,1999 was related to his
February 12, 1999 work-related back injury or an independent and intervening event attributable
to hisown intentiona conduct.

2. Whether Mr. Brandon's back incident a work on February 14, 2000 was a natura
progression of his February 12, 1999 work-related back injury, or an aggravation, acceleration
or exacerbation of that back injury, to the extent it'sanew injury.

ICX - Clamant exhibit; EX - Employer exhibit (CIGNA); DX - Director exhibit; TR - Transcript; and, ALJ -
Administrative Law Judge exhibit. Mr. Powers, on behalf of RSKCO, did not submit any documents into evidence.

2At the close of the hearing, | kept the record open for receipt of a post-hearing deposition of Dr. Bagk. On
November 21, 2000 | received the deposition from Mr. Sujack (ALJVI). Absent any objection, | now admit the
deposition as EX 5.

3Mr. Sujack and Ms. Mansfield, counsel for the Director, have agreed that adjudication of any Section 8 (f)
relief is premature since Mr. Brandon’s claims relate only to temporary disability.
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3. Medica Treatment and Temporary Tota Disability Compensation.
Parties Postions
Claimant

On February 12, 1999, Mr. Brandonsuffered aback injury at work. While following his course
of treetment, Mr. Brandon returned to work withrestrictions. On December 12, 1999, while getting out
of achar at home, Mr. Brandon experienced disabling back pain. Eventualy, Mr. Brandon again
returned to work with some limitations. Then, following another back problem at work on February 14,
2000, Mr. Brandon developed further symptoms that now warrant surgery. Neither insurer will accept
respongbility for the cost of that appropriate procedure. Additionaly, Mr. Brandonisentitledtotemporary
total disability compensationfor the period December 13, 1999 through December 20, 1999 (TR, pages
810 11, 22 and 23, and closing brief).

Employer, asinsured by CNA/RSKCO (“RSKCO")*

Mr. Brandon suffered a work-related back injury on February 12, 1999. However, in an
intervening event, he suffered another back injury on December 12, 1999 in an incident a home. Then,
after eventualy returning to work for about another month and ahalf, on February 14, 2000, he suffered
a new intervening accident at work which has lead to the development of new and sgnificant symptoms
that physdans believe may require surgery and cause more severe work limitations. In light of the
subsequent intervening back incidents, RSKCO bears no responsihility for the cost of back surgery (TR,
pages 11 to 13, and 16)

Employer, asinsured by CIGNA/Frank Gates Acdaim (“CIGNA”)®

Prior to February 14, 2000, Mr. Brandonhad abad back. According to the medical experts, his
present conditionisSmply anextensonof that pre-exiginginjury. Mr. Brandon did not suffer anew injury
on February 14, 2000. Consequently, CIGNA is not responsible for the cost of surgery (TR, pages 13
to 17 and closing brief).

SUMMARY OF EVIDENCE

While | have read and considered dl the evidence presented, | will only summarize beow the
information potentidly relevant in addressing the issuesin this case.

4RSKCO's insurance coverage of Marinette Marine terminated February 28, 1999 (TR, page 14)

SCIGNA became Marinette Marine sinsurer as of March 1, 1999 (TR, page 14).
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Sworn Testimony Presented by the Claimant

Mr. David Brandon
(TR, pages 31 to 92)

[Direct Examination] Mr. Brandon is 29 years old and a high school graduate. After 14 months
inthe U.S. Marine Corps, hereceived an honorable medica discharge witha20% disability rating for tibid
stress fractures. He last received treatment for the fractures in about April 1999 a the Veterans
Adminigtration hospitd. Prior to sarting his work in the shipyard, Mr. Brandonwas employed by various
retallers as aloss control manager.  In other employment, he injured his fingerstwice .

When hefirg started working withMarinette Marine inMay of 1998, he was employed as a ship
fitter. Between May 1998 and February 1999, Mr. Brandon only suffered injuries to a finger and his
elbow. Other thanhislegproblem, he had no hedthcomplaints. Asashipfitter, Mr. Brandon used various
indugtrid tools and cranersto put sted platestogether to makeaship. Hiswork required constant bending
and lifting of items up to 50 pounds about haf the time.

Around 6:00 p.m., on February 12, 1999, Mr. Brandon was asssting Mr. Zablocki weld some
sted platesjust &t of the ship’ sbow section. Standing near the top of a six foot ladder, which was resting
againg the ship congtruction frame, Mr. Brandon applied ceramic tape on the opposite sde of the plates
joint to Mr. Zablocki. Once the tape wasinplace, Mr. Zablocki would fill the gap betweenthe plateswith
weld. Inthat position, they could see each other. Mr. Brandon was wearing steel toe boots with rubber
soles. After putting the tape in place, Mr. Brandon began his descent down the ladder so Mr. Zablocki
could start welding. The ladder was near atriangular hole which Mr. Brandon had to straddle as he got
off the ladder. When Mr. Brandon put hisright foot down, it dipped on some blasting sand and his right
leg went down the hole, causing him to strike his tail bone and lower back on the edge of the hole. Mr.
Zablocki asked if hewas okay. At the time, Mr. Brandon was only a little stiff. However, astime wore
on, Mr. Brandon’ shack became differ. Mr. Brandon informed hissupervisor, Mr. Prevain, of the accident
and went to the local emergency room for trestment.

Eventudly, Mr. Brandonwastreated by Dr. Mack who prescribed rest, medication and physica
therapy. Dr. Mack diagnosed a possibly torn muscle and back strain. Mr. Brandon was treated by Dr.,
Mack though March 1999.

OnMarch23, 1999, basedon Dr. Mack’ sreferral, Mr. Brandonsaw Dr. Oswald, arehabilitation
specidist. Dr. Oswad prescribed a regime of occupationa thergpy sessons and a home exercises.
Around that time, hiswork redtriction involved no lifting greeter than 20 pounds at firdt; later the weight
increased to 50 pounds. In April 1999, Mr. Brandon was permitted to return to work. He conducted
inventory and drove aforklift. Eventudly, he was abdle to return to hisduty as a ship fitter. After severd
months, Dr. Oswald referred Mr. Brandon to Dr. Van Saders. In September 1999, when Mr. Brandon
saw Dr. Van Saders, the physician continued to prescribe rest and home exercises.
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In the early evening of December 12, 1999, Mr. Brandon was laying back in arecliner, with the
foot rest up, watching afootbal game on televison. As he got out of the chair, Mr. Brandon pushed the
foot rest handle down with his hand, kicked the foot rest down and pushed against the chairs arms.
Accordingto Mr. Brandon, “as| came up, | felt apop in my back.” It came fromthe lower portionof his
back, centered just above hisbuttocks. The sound was smilar to cracking aknuckle or ankle and he felt
pressureinhisback. Mr. Brandon experienced pain a aleve of nine or ten on ascde of onetoten. The
last time he had experienced such pain occurred when he dipped and fdll into the hole at work. He could
not straighten up and had to take baby steps to walk. Later that evening, a friend drove him to the
emergency room. The physician gave him pain and muscle rdaxer shots.

Instead of going to work the following Monday, Mr. Brandon called work and told them he was
staying home due to his back incident. Eventudly, his pain improved somewhat to the level of about Six.
Just before the Chrigmas holidays, due to hisneed for money, Mr. Brandonreturned to work at hisregular
duties. His partner helped take up some of the dack. In late December 1999 or January 2000, Mr.
Brandon returned to Dr. Van Saders and described the incident. Dr. Van Saders imposed lighter work
redtrictions on his employment.

On February 14, 2000, Mr. Brandon was working with Mr. Vieth, welding modules together to
congtruct an Navy barge. He climbed a ladder to accomplish an overhead weld dong a module seam.
Ashewas halding the welding device over his head about Six or seven inches, he felt a popping sensation
in hislow back, just above his buttock, in the same area he had injured in February 1999. Mr. Brandon
climbed off the ladder, told Mr. Vieth about his back problem, and informed his supervisor. After a 15
minute break, Mr. Brandon worked the rest of his shift.

Mr. Brandon took the next two days off and thenunsuccessfully attempted to returnto work. He
was unable to dimb laddersand stairs. When Mr. Brandon saw Dr. Van Saders, the doctor characterized
his December 1999 and February 2000 back incidents as flare-ups. Dr. Van Saders | eft the decision of
back surgeryto Mr. Brandon. If Mr. Brandon could handle the pain, therewasno need for surgery. After
an MRI and another meeting with Dr. Van Saders on March 7, 2000, Mr. Brandon decided to undergo
aspind fuson and Hill wants to go through with the procedure.

Mr. Brandon was caled back to work in July 2000 and has not missed a day due to his back
problem. His present duties at Marinette Marine include driving a forklift, handling material, and storing
items in warehouses. On bad days, when his pain is level is about an eight, Mr. Brandon has trouble
moving and experiences pain when waking. On good days, Mr. Brandon is just awareof the pain. The
pain goes down the back of hislegsto hisknee. He dso has pain in this hips.

[Cross Examination - Mr. Powers] After the February 12, 1999 injury, Mr. Brandon initidly felt
pain in his legs but the principa complaint was low back pain. The leg pain seemed to be resolved.
However, due to the stress fractures, Mr. Brandon has congtant aching ingde his legs. Because of the
treatments he received fromFebruary 1999 to December 1999, Mr. Brandon’ s back improved and hewas
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experiencing lesspain. Ultrasound treatments, pain medication, and anti-inflammatory medication hel ped
his condition. When hereturned to work, hisredtriction included no lifting weights greater than ten pounds,
and no bending, dimbing, or ganding. Dr. Oswad raised thelifting limit to 20 poundsand Dr. Van Saders
lifted the limitation to 30 pounds. By the summer, Dr. Van Saders permitted some bending, twigting, and
dar dimbing. The physcian gave him permission to play softbal. He played partial games a third base.

By September 17th, Dr. Van Saders raised the lifting restriction to 50 pounds. Mr. Brandon
reported his back was fedling better and he had no radiating paininhislegs. So, between September 17th
and December 19th, Mr. Brandon was able to perform most of his regular duties involving welding a
Marinette Marine. At the sametime, his partner il did most of the heavy lifting. With Dr. Van Saders
permission, he aso bowled duringthisperiod. Prior to December 1999, Dr. Van Saders had never redly
recommended back surgery because Mr. Brandon was not experiencing any severe leg pain.

When getting out of the chair in December 1999, Mr. Brandon felt pain in his back right after he
heard the popping sound. He aso experienced some pain down the back of hislegs and was out of work
for over a week. When Mr. Brandon saw Dr. Van Saders in January 2000, the doctor ill didn't
recommend surgery.

Prior to the February 2000 back event, Mr. Brandon had occasondly welded sections of barges
together without incident.  When he fet the pop in his back on February 14th, the pain took his breath
away. When he woke up the next morning, he had severe back pain and his girlfriend caled Dr. Van
Saders. Theradiaing leg pain was more severe. After examining an MRI, and listening to Mr. Brandon's
pain complaints, Dr. Van Saders prescribed pain medication and stated it was probably time for back

surgery.

WhenMr. Brandonreturned to work in duly 2000, Dr. Van Saders limited imto sedentary work.
Although he did not play softbal, Mr. Brandon did bowl that summer with a 15 pound bowling ball. Dr.
Van Saders gave him permission for that activity for exercise purposes.

[Cross Examination - Mr. Sujack] WhenMr. Brandon was tack welding on February 14, 2000,
he stood on an “A” frame ladder and reached up about 45 degreesto weld a spot about 18 inches away.
Between December 1999 and February 2000, Mr. Brandon's partner was Mr. Vieth. Mr. Brandon did
about 85% of the welding and Mr. Vieth did most of the plate fitting, which is the harder work.

[Cross Examingion - ALJ When Mr. Brandon joined the Marines, they did not discover any
physica problems withhisback. He had seen a physician twice in the five years previous to the February
1999 incident for back problems, but the problem was higher up his back and not near the injury Ste.
While he did not gt very often in the recliner, Mr. Brandon doesn’t recal doing anything different on
December 19, 1999 to cause the back pain.



[Re-direct Examingtion] Prior to the February 1999 accident, Mr. Brandon had never injured his
back.

[Re-cross Examination - Mr. Powers] Mr. Brandon saw a physician about back muscle strain in
1998.

Mr. Mark Zablocki
(TR, pages 93 to 97)

OnFebruary 12, 1999, Mr. Zablocki was working with Mr. Brandonat Marinette Marine, fitting
two dhip plates together. Mr. Brandon was on the outside of the hull placing ceramic tape and Mr.
Zablocki was working insde the hull. Mr. Zablocki heard Mr. Brandon fal and call out that he had hurt
his back. When Mr. Zablocki went to see what happened, he found Mr. Brandon stting on athe jig
plaform. Mr. Brandon gstated that he had dipped on sandblasting grit and hurt his back. When Mr.
Brandon got up and walked, he appeared to be in pan. Mr. Brandon stopped work and reported the
injury to the supervisor.

Mr. Owen L. Vieth
(TR, pages 97 to 106)

[Direct Examination] Mr. Vieth worked withMr. Brandon at Marinette Marine from June 1999
through February 2000. Asthe journeyman, Mr. Vieth ensured the proper dignment of ship plates, and
did the heavy work. Mr. Brandon was hishelper. Mr. Brandon occasionally wore aback brace covering
the lower part of hisback. At times, Mr. Brandon would hunch over.

On February 14, 2000, they were placing two sections of a barge together. Mr. Brandon was
using aladder to do some high tacking. When he stepped off the ladder, Mr. Brandon stated he wasin
pain. He then hunched over, holding his lower back. Although his back was hurting him again, Mr.
Brandon was &ble to finish the shift.

[Cross Examination - Mr. Powers] Mr. Brandon complained about back pain daily. Concerning
Mr. Brandon's legs, Mr. Vieth does not remember any leg pain complaints by Mr. Brandon. He did
mention ashin problem in the Marines. Mr. Viethis Mr. Brandon'sfriend. He knowsthat Mr. Brandon
bowls. At the end of the shift on February 14, 2000, Mr. Brandon mentioned his back pain to their
supervisor. The incident occurred early in the shift.



Documentary Evidence Presented by the Claimant

Medica Records, Opinion, and Deposition - Dr. Christopher J. Van Saders
(CX 1and CX 6)

Dr. VanSaders, aboard certified orthopedic surgeon, trested Mr. Brandon from May 24, 1999
through August 2000. The early part of the medical record documents Dr. Oswald' sreferra to Dr. Van
Saders. At the firg examination, Mr. Brandon described the February 12, 1999 accident and indicated
that the initid leg pain had been resolved. His back pain had aso improved to the point that it was
tolerable. Upon physical examination, Dr. Van Saders found good forward flexion of the back. Straight
leg rises caused back pain but not leg pain. A February 1999 x-ray reveded grade 1 spondylolisthesis®
at L5 on S1 with bilaterd spondylolysis’ at L5. A May 1999 bone scan showed the absence of any acute
spondylolisthesis. Dr. Van Saders diagnosed lumbar strain and pre-existing bilatera spondylolysisat L5
and spondylolisthesis at L5 onS1 secondary to the bilaterd spondylolysis. Heimposed alifting restriction
of 50 pounds.

On December 13, 1999, Mr. Brandontelephoned Dr. Van Saders' officefor anappointment. Mr.
Brandon had a lot of lower back pain and been treated in an emergency room the previous night. He
couldn’t stand up or walk. On December 14, 1999 Dr. Van Saders restricted Mr. Brandon from work
until January 7, 2000 due to the back pain. Y et, on December 21, 1999 when since Mr. Brandon stated
he was feding better and requested to return to work, the physician released him to work the next day,
December 22, 1999, at medium work level.

On January 7, 2000, Dr. Van Saders again examined Mr. Brandon and characterized the
December 12, 1999 back incident as a “flare up.” The doctor indicated that the lumbar strain had
exacerbated apre-existing spondylolisghess at L5 on S1 without radicular paininthe legs. Dr. Van Saders
intended to continue the medium leve work restrictionand conservative trestment plan. Headvised againgt
back surgery due to the potential for resdua pain.

On February 14, 2000, Mr. Brandon called Dr. Van Saders office to report that his back pain
was gettingworse, milar to the pain at Christmas, and he couldn’t bend over. Dr. Van Sadersrestricted
him from work for two days. On February 18, 2000, Mr. Brandon caled again to report shooting pain
down his buttocks to hislegs.

SForward displacement of one vertebra over another (fifth lumbar vertebra dlips forward on first sacral
vertebra). DORLAND ILLUSTRATED M EDICAL DICTIONARY 1563 (28th ed. 1994).

"Dissolution of vertebra. 1d.



Dr. Van Saders examined Mr. Brandon on February 18, 2000 and recorded that Mr. Brandon
had experienced a“flare up” on February 7, 1999° doing overhead welding. This flare up involved more
leg symptoms. Dr. Van Saders intended Mr. Brandon to return to work on February 28 with sedentary
work redtrictions.  Since Mr. Brandon was experiencing more leg problems, Dr. Van Saders |eft the
decisonabout fusonsurgeryto Mr. Brandon. However, the doctor dso ordered an MRI before making
afind decison.

A February 23, 2000 MRI showed aleft Sde disc protrusion at L5 “with an extruded fragment
which impinges upon the left S1 nerve root and probably displacesit dightly dorsalward.”

OnMarch7, 2000 Dr. Van Sadersreviewed the MRI resultswithMr. Brandonand discussed the
risks associated with, and potential outcome of, spina fuson surgery. Mr. Brandon elected to proceed
with the surgery which was scheduled for March 30, 2000.

On March 21, 2000, Mr. Brandon cancelled the surgery appointment since he was unable to
schedule an gppointment withthe physiciandesignated by the insurance company for a second opinionuntil
after March 31st.

On a duly 18, 2000 light duty work restriction work sheet, Dr. Van Saders imposed a lifting
restriction of 30 pounds.

After aduly 28, 2000 examination, Dr. VVan Sadersindicated that Mr. Brandon could returnto light
sedentary work because “he is pretty much back to where he was before he had another recent
exacerbation.” On August 1, 2000, Dr. Van Saders released Mr. Brandon to sedentary work and noted
that he could drive aforklift.

In an October 11, 2000 deposition, attended by all three counsdl, Dr. Van Saders further
elaborated on histrestment of Mr. Brandonand his assessment of hisback problem. At thefirst treatment,
Mr. Brandon denied any prior history of back pain and reported that whenhe fel on February 12, 1999,
he twisted his back and hit histail bone. Inaddition tolow back pain, Mr. Brandon experienced someleg
pain, but other than some occasiond numbness, the leg pain went away. At the time of hisvist, the pain
wastolerable. Upon examination, Dr. Van Saders found Mr. Brandon had a good range of motion. His
leg raises were poditive for back pain and negative for legpain. An x-ray disclosed that the L 5 bonewas
diding forward over the S 1 bone. This condition is called spondylolisthesis and in Mr. Brandon's case
it iscaused by anold (as established by abone scan) crack inhisL 5 bone (cdled spondylolyss). Because
spondylolisthesis is not dways symptomatic, some people do not evenknow they havethe problem. Since
Mr. Brandon did not have severe leg symptoms, surgery was not warranted. Instead, Dr. Van Saders

8Since Mr. Brandon had not even suffered a back injury prior to February 12, 1999, and based on the other
evidencein the record, including Dr. Van Saders' subsequent deposition testimony, | consider this reference in the
treatment record to be related to Mr. Brandon’ s February 14, 2000 incident while welding overhead.
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believed anexerciseprogramto strengthenMr. Brandon’ sabdomen and back muscleswould hdp gabilize
hisspine. Dr. Van Saders dso intended to return Mr. Brandon to work.

At a September 1999 examination, Mr. Brandon reported that lifting aggravated his back pain.
However, hedid not have any legpain. Around December 13, 2001, Mr. Brandon called the doctor about
severe back pain that precluded hisability to stand up. Within aweek, the condition improved and a Mr.
Brandon’ s request, Dr. Van Saders approved his return to work.

AtaJanuary 7, 2000 examination, Mr. Brandon described his flare up that occurred at home on
December 12, 1999. Dr. Van Saders advised that surgery for back pain aone was not advisable because
even after the procedure most people experienced resdua pain.

WhenMr. Brandonreturned in February 2000, he reported more leg symptoms and another flare
up on February 14, 2000. He was experiencing shooting painsin hislegs. So, Dr. Van Saders ordered
an MRI to determine if there were any other back problems. In light of the flare up, he dso placed Mr.
Brandon on a sedentary work redriction. The MRI indicated Mr. Brandon was not experiencing
degeneration of his spine. The test did showabulge or protrusion, rather than a herniation, of the disc a
the L5 - S 1 region that was congstent with spondylolisthess.

SinceMr. Brandon was il having the same symptoms inMarch 2000, Dr. VVan Saders discussed
the risks and limitation of back surgery with him. The fuson surgery involves removing the broken piece
of bone that is pinching the nerve and then getting the two spind bonesto grow together. Mr. Brandon is
a good candidate for the surgery. Dr. Bagk who Mr. Brandon saw for a second opinion agrees that

surgery is appropriate.

By July 2000, the surgery ill had not been accomplished due to insurance issues. Since
consarvative trestment had failed, Dr. Van Saders kept Mr. Brandon on sedentary work restrictions with
a 30 pound lifting limitation. Mr. Brandon is aso precluded from doing yard work because he had
experienced a back flare up doing that activity. Dr. Van Saders believes Mr. Brandon will not reach
maximum medica improvement until the surgery is accomplished.

In Dr. Van Saders opinion, the February 12, 1999 accident exacerbated Mr. Brandon's pre-
exiging spondylolisthess and “ nothing has been fixed sncethen.” Mr. Brandon suffered an initid injury
and has experienced numerous flare ups, induding increased back pain and leg symptoms, since then.
According to Dr. Van Saders, “everything slems from that initid problemin February of 1999.” Without
surgery, Mr. Brandon’s condition is not likely to improve.

The February 12, 1999 accident did not cause either the spondylolisthesisor thespondylolysis. It's
unlikely that Mr. Brandon’s spinal bone fracture (Spondylolysis) was caused by acute trauma. Instead, it
isprobably adevelopmenta problem. Spondylolisthesismay deteriorate through the natura aging process
and itssymptoms may develop. Anindividua does not necessarily need atraumatic event to bring on the
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symptoms of spondylolisthess.

Onthe other hand, spondylolysis does not develop further. Oncethe boneisbroken, it’sbroken.
Possbly, Mr. Brandon’'s spondylolisghess can worsen with norma wear and tear, especially impact
activities. If the spondylolisthesisisjust causing back pain, it is not causing alot of irritation of the nerves
and surgery isnot warranted. But, if it isaggravating the nerves, then leg pain, which issmilar to nerveroot
impignment pain, occurs and surgery isthe typica remedy. The aggravation may come about if the bone
dips further forward and compresses the nerve even more. Only about two to five percent of the
population has Mr. Brandon’s type of spondylolisthess. Ofthoseindividuas about ten to fifteen percent
have surgery.

[Dr. Van Saders answered, “correct” when asked if Mr. Brandon experienced an aggravation
when he got out of his chair. But, theninresponseto Mr. Powd |’ squestionasto whether Dr. Van Saders
needed to know the mechanics Mr. Brandon used in getting out of the chair in December 1999 to
determine whether that event was an additiond trauma or injury to his back or the spondylolisthesis
condition, he answered:] “I meanif he wastryingto lift a 250 pound object when he was getting out of the
chair, sure. But, if hewasjust getting out of the chair, no.” If Mr. Brandon heard a* pop,” it was probably
the bone diding alittle bit and not an additiond injury to the area. The pop itsef isinggnificant. The act
of flexing the soine ingetting out of achair, anorma everyday event, may aggravateor Srain apre-existing

spondylolisthesis.

When Mr. Brandon fell on February 12, 1999, he sustained a gtrain to his back, which involves
the muscles, ligaments and disc. Based on Dr. Oswald' s trestment notes, Dr. Van Saders believed Mr.
Brandon improved somewhat and then reached a plateau without totaly hedling. In hisfirst examination,
Dr. Van Sadersreported no radicular pain; however, Mr. Brandon’s complaint of numbnessin hisfeet is
“alittle bit radicular.” He redly didn’'t experiencethe radicular pain urtil after the February 14, 2000 flare
up. Dr. Van Saders made that diagnosis based on Mr. Brandon' s subjective complaints.

Mr. Brandon’ sspondylolighesisisgrade 1 out of 5, and represents up toa25%4dippage. Dr. Van
Saders recommends surgery because Mr. Brandon hasboth back and legpain. Through the fal of 1999
and January 2000, Dr. Van Saders didn’t ater Mr. Brandon’ s work restriction which permitted lifting up
to 50 pounds. After February 2000, Dr. Van Saders placed him on sedentary work restriction with a 30
pound lifting limitation.

When Mr. Brandon was doing overhead welding in February 2000, he was hyper extending his
back. [In response to Mr. Powell’ s question whether the hyper extensionwould cause further damage or
injury to the back, Dr. Van Saders stated,] “ Can aggravate a spondylolisthess, yeah.” The flare up or
injury aggravated his pre-existing spondylolisthesis. It exacerbated his spondylolisthesis and accelerated
it by producing leg pain symptoms, by causng further damage to the nerves. Any sgnificant hyper
extension of Mr. Brandon's back could aggravate his pre-existing spondylolisthesis.
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InDr. VanSaders' opinion, “There hasbeen some aggravation of the initid accident . . .[of]. . .*99
from the accident in 2000. Yes. Once again, he had never ever completely hedled from the accident of
‘99.”  Consequently, Mr. Brandon’'s present condition is not due solely to the naturd progression of his
injury from February of 1999. Ingtead, whileit’'sa“gray” areaand Mr. Brandon' s dally activities would
cause minor exacerbations, Dr. Van Saders concludes that Mr. Brandon's present condition “is a
combinationof bothinjuries, February of * 99 and February of 2000.” Both eventsare contributing factors.
At the same time, the events of December 1999 and February 2000 do not “completdy” diminae the
incident of February 1999 as a cause of Mr. Brandon's condition.

In amanner smilar to hiswork regtrictions, Mr. Brandon’ sdaily activities should be redtricted. If
bowling bothers him, he shouldn’t do it. Mr. Brandonmay experience additiona flare ups and increased
symptoms. In July 2000, Dr. Van Saders added awork regtriction of only occasondly reaching over the
shouldersfor Mr. Brandonbecause his overhead welding had exacerbated hisspondylolishessinFebruary
2000.

After the MRI diminated the possibility of any other back problems, Dr. V an Saders recommended
surgery because Mr. Brandonwas experiencing legpain and numbness, which was different from the shin
gplints, and Mr. Brandon had resumed the need for pain medication.

Medical Records - Bay AreaMedica Center
(CX 2

Theserecords cover Mr. Brandon' strestment at the Bay AreaM edical Center fromJune 26, 1995
through December 13, 1999.

In June 1995, Mr. Brandon was evauated for chronic painin hisright tibia He had a history of
adress fracture in 1989 but the examination did not disclose any abnormd results.

An hour after his fdl at work on February 12, 1999, Mr. Brandon was treated in the hospital
emergency room. Mr. Brandoncomplained about severe bilateral back pain. He assessed his pain level
as7 out of 10, with the pain worsening upon movement. The attending physician noted tendernessinlow
lumbar muscles. Forward flexing, and rotation, of his back caused pain. The radiographic film showed
no fracture or spind compression. The doctor diagnosed severe low back strain and administered apain
injection.

Between February and April 1999, Mr. Brandon received physicd therapy at the hospital. The
purpose of the program was lumbar spine sabilization. He started the program a apain level of 510 6.
At completion, Mr. Brandon reported minimal low back pain, with soreness at the end of the day.

In the late evening of December 12th and early morning of December 13th, Mr. Brandon was
treated inthe hospital emergency room for acute low back pain. That evening Mr. Brandon experienced
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low back pain ashe exited arecliner. Hereported theinitid painlevel to beat 10 out of 10; however there
was no radiation to the legs and upon examination, the attending physician found good strength and tone
in the lower extremities. The doctor also recorded the origina injury as February 12, 1999 and noted
spondylolishesisinMr. Brandon’ smedica history. An x-ray indicated that L5 was* somewhat anterior”
to S1. Even after thefirst round of pain injections, Mr. Brandon gtill reported apain threshold of 6. After
another round of injections, Mr. Brandonwas sent home at two in the morning with more pain medication
and muscle relaxers. The physician, Dr. Stephen C. Casdlton, diagnosed low back pain.

Medical Records - Dr. Theresa A. Oswald
(CX 3

Dr. Oswald, board certified in physica medicine and rehabilitation,® first evauated Mr. Brandon
in the later part of March 1999 based on a referra from Dr. Mack. She documented Mr. Brandon’s
accident and noted that the emergency room x-rays revealed minima spondylolighess at L 5 witha 3
millimeter anterior subluxation. Inthepast, Mr. Brandon had suffered stressfracturesin hislegsbut he had
no prior history of back pain. Mr. Brandon reported that he had constant achy pain which increased with
prolonged standing or walking. Hisworst pain came at the end of the day.

Uponexamination, Mr. Brandon’ slower extremitiesand the sraight leglift tessswere normd. Mr.
Brandon could rotate about his spine but lumber spine extenson caused pain. He aso experienced
tenderness in the S1 area. Dr. Oswad found these symptoms consstent with spondylolisthesis but she
could not determine whether the problem was new or old. Dr. Oswad recommended a lumber spine
gabilizationprogramand use of aback brace. Although she preferred aconservative treatment gpproach,
Dr. Oswald opined that Mr. Brandon*“may need surgery down the road if his symptoms do not improve’
in about six months and non-operative methods failed.

About a month later, Mr. Brandon reported that his pain was better. He liked forklift driving
because the job permitted himto hift positions. In her examination, Dr. Oswad found norma strength in
hislegs and continued tendernessa L 5and S1. A bone scan had revealed anon-healing stress fracture
inhisleg. Dr. Oswad upgraded hiswork status fromsedentary to light-duty and prescribed the use of a
back brace.

At the end of May 1999, Dr. Oswald performed her last examination of Mr. Brandon. By that
time, Mr. Brandon had returned to work inalight duty capacity but he found sar climbing aggravated his
symptoms. In addition, Mr. Brandon reported numbnessin hisfeet about two or threetimesaweek. The
examination revedled norma lower extremities and tenderness over he S 1 joint bilaterdly and intheL 5
regionof the mid-back. Dr. Oswald noted arecent bone scan had discovered a subtle degenerative spina
change and non-hedling sress fracturesin hisleg. Dr. Oswad found it difficult to determine whether Mr.

9 take judicial notice of Dr. Oswald’s board certification and have attached the certification documentation.
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Brandon’ s gpondylolisthess was* directly related to injury on February 12, 1999 when he dipped and fdl
into a hole. Yet, snce Mr. Brandon had no history of back pain prior to the accident, “his current
symptoms are related to the fdl.” She deferred any opinion on maximum medica improvement and Mr.
Brandon's ability to return to his former duties pending further evaluation by a spina specidig, Dr. Van
Saders.

Medica Records - Finger [njury

(CX 4)

Due to a work-related injury to hisright index finger, Mr. Brandon suffered a permanent partia
disability of 10% to hisright index finger.

Medica Records - Veterans Administration
(CX 5)

The Veterans Adminigration(*VVA”) medica recordsdocument Mr. Brandon' ssruggle withstress
fracturesinhislegs. Since at least November 1995, Mr. Brandon has experienced chronic, episodic pain
inhislegs due to unresolved stress fractures, as confirmed by multiple bone scans. The degree of legpain
is gpparently associated with the extent of his physica activity. In April 1999, Mr. Brandon reported less
legpainand noted that due to a recent back injury his activity at work and home had decreased. Dueto
multiple non-compensable disabilities (the stress fractures), the VA found Mr. Brandon has a service
connected disability of 10%.

Documentary Evidence Presented by the Employer

Medical Report, Opinion, and Deposition - Dr. Paul Bagk
(EX 1, EX 2, EX 4, and EX 5)

Dr. Baek, board certified in neurosurgery, evaluated Mr. Brandonin April 2000. After taking Mr.
Brandon's back injury history, Dr. Baek found on physical examination that Mr. Brandon's back was
“nontender” and hislower extremities had norma strength and sengtivity. Dr. Baegk dso review an MRl
whichdisplayed abulgingdisk at L5 - S1, spondylolysis “without sgnificant lishesis” Inhisopinion, snce
conservative care of Mr. Brandon's L5 - S1 spondylolyss had falled and he continued to experience
chronic pain, a pogterior fusonmight be appropriate. Prior to making afina decision on back surgery, Dr.
Baek needed more radiographic studies.  In a separate letter to a CIGNA/Frank Gates Acclaim
representative, Dr. Bagk stated that Mr. Brandon’s back pain was a “natura progression of his origind
injury.”  Since conservative treatment had falled, “surgery is gppropriate” In a November 1, 2000
depaosition, Dr. Baek attempted to provide further elaboration of hisopinion. At the request of Dr. Van
Sadersfor asecond opinion, Dr. Baek conducted aneurologica examinationof Mr. Brandonon April 24,
2000. He reviewed Dr. Van Saders notes, Mr. Brandon's case file, and physicaly examined Mr.
Brandon. The examination was unremarkable, without any observable abnormaities. An MRI showed
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L5 - S1 spondylolysis. Since conservative treestment of hislow back pain had faled, Dr. Baek agreed with
Dr. Van Saders that surgery was warranted. At the same time, Dr. Baek disagreed somewhat with Dr.
Van Saders about the best approach for the surgery. Dr. Baek felt afuson at L5 - S1 without an upper
leve laminectomy would be sufficient.

Mr. Brandon’s back condition iswork-related. In February 1999, he probably suffered a back
strain superimposed on a pre-existing spondylolyss. Inaddition to the spondylolysis, Mr. Brandon does
have some dippage of the disk but it's not Sgnificant. Spondylolysis candeteriorate through natura aging
and be aggravated by everyday activities. The principd criteriafor Dr. Bagk’ s recommendation of back
surgery isthat conservative treatment has not successfully addressed the chronic back pain.

[Whenthe various attorneys attempted to focus Dr. Bagk’ sexpertise onthe principd issuesinthis
case, and asked questioned about natural progression, aggravation and new injury, he became confused
asto the dates and the incidents, and wasunsure of hisanswers. Although Dr. Baek had reviewed Dr. Van
Saders notes and Mr. Brandon's case file, the physician demonstrated a lack of command of the
information in those records. For example, Dr. Bagk was unaware that Mr. Brandon had played softball
or bowled]. Dr. Bagk couldn’t redlly answer the question of whether the February 2000 incident wasanew
type of injury. After some hestation, he expressed that it might have aggravated, and combined with, the
February 1999 injury. However, he then stated, “But, I’'m not quite sure that is true. | don’'t know the
answer.” Likewise, Dr. Baek couldn't say whether thelifting of somework restrictionsindicated that Mr.
Brandonhad improved sncethe initid accident. Dr. Baek stressed acouple of timesthat he only saw Mr.
Brandononce; wheresas, Dr. Van Saders had treated Mr. Brandonnumeroustimes. Asaresult, Dr. Baek
deferredto Dr. Van Saders. Based on hisextengve contact wit Mr. Brandon, Dr. Van Saderswould have
a“better feding” for the entire “ episode.”

The chair incident could ve aggravated his back problem. But, most physcians recommend
patients with this type of problem continue with their daily routine as best as possible.

Response - Dr. Van Saders
(EX'3)

OnMay 19, 2000, acase manager sent Dr. Van Saders aletter requesting that he select the “more
appropriate’ scenario between two possibilities. The first response sated:

| fed that Mr. Brandonhashad a progression of his back pain with regard to the origind

injury which wasinitidly sustained on 2/12/99. | fed that this was a natura progression
of the origind injury and not anew injury.
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The second possible scenario read:

| do not fed that thisisanaturd progressionof hisorigind injury of 2/12/99, but rather that
itisanew injury semming from incidents of getting up fromarecliner char at hishome on
12/12/99 and experiencing acute low back pain and aso anew incident on 2/14/00 where
he again began experiencing low back pain. In other words, | fed that thisis a new
incident separate from the origind back injury of 2/12/99.

Betweenthesetwo posshilities, Dr. Van Saders checked the first scenario indicating Mr. Brandon
was experiencing a natura progression of hisorigina February 12, 1999 back injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Stipulations of Fact

The Employer, Marinette Marine (through Mr. Powers), and Mr. Brandon stipulated to, and |
find, the following facts &) on February 12, 1999 Mr. Brandon suffered awork-related injury; and, b)
a thetime of the injury, Mr. Brandon' s average weekly wage was $368.75 with a corresponding weekly
compensation rate of $244.84. (TR, pages 19 and 20).1°

Preiminary Findings

Under the Act, 33 U.S.C. § 902 (2), a compensable “injury” is defined as an accidenta injury
arising out of and in the course of employment. The courts and Benefits Review Board (“BRB” or
“Board”) have provided substanceand boundariesto this definitionthrough numerous interpretations. Firt,
injury means some physical harm in that something has gone wrong with the human frame. Crawford v.
Director, OWCP, 932 F. 2d 152 (2d Cir. 1991). Credible complaintsof subjective symptomsand pain
may be sufficient to establish such physica harm. Sylvester v. Bethlehem Steel Corp., 14 BRBS 234,
236 (1981). Second, awork-related aggravation of a pre-existing condition is an injury under the Act.
Prezios v. Controlled Indus., 22 BRBS 468 (1989). Third, to be acompensable injury under the Act,
the employment-related injury need not be the sole cause, or primary factor, in a disability. If an
employment-related injury contributes to, combines with, or aggravates a pre-existing or underlying
condition, the entire disability is compensable.  Strachen Shipping v. Nash, 782 (5th Cir. 1986) ad
Kooley v. Marine Indus. N. W., 22 BRBS 142 (1989). Fourth, even if the clamant’s employment
aggravates non-work-related, underlying disease or condition so as to produce incgpacitating symptoms,
the resulting disability iscompensable. Gardner v. Bath Iron Works Corp., 11 BRBS 556 (1979) aff’ d
sub nom. Gardner v. Director, OWCP, 640 F.2d 1385 (1st Cir.1981). Thus, theterm*injury” includes

©For future reference, Mr. Lenz stated in his closing brief (page 7, footnote) that after the hearing the
parties agreed Mr. Brandon' s average weekly wage on February 14, 2000 was $537.03, with a corresponding
compensation rate of $358.02.
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aggravation of a pre-existing, non-work-related condition or the combination of work- and non-work-
related conditions. Lopez v. Southern Sevedores, 23 BRBS 295 (1990).

If aclamant establishes the existence of an injury, as defined by the Act, and the occurrence of
a work-related accident that could have caused the injury, the courts and Benefit Review Board have
interpreted Section 20 (@) of the Act, 33 U.S.C. § 920 (a), to invokea presumptionon behaf of adament
that, abbsent substantia evidence to the contrary, the injury was caused by the work-related accident. To
rebut this presumption, the employer must present specific medica evidence proving the absence of, or
severing, the connection between the bodily harmand the employee’ sworking condition. Parsons Corp.
v. Director, OWCP (Gunter), 619 F.2d 38 (9th Cir. 1980).

With these principlesinmind, | firgt note that Mr. Brandonhad a pre-existing back defect prior to
his February 12, 1999 fdl at work. Based on Dr. Van Saders well documented and reasoned
interpretation of the May 1999 bone scan,** | find Mr. Brandonhad adefect at L5, or spondylolysis of that
vertebra, prior to February12, 1999. The opinions of three physicians, Dr. Van Saders, Dr. Oswald, and
Dr. Baek, also establishthat Mr. Brandon suffered some dight dippage of L5 over S1, or spondylolisthess.
While none of the doctors definitively demonstrated that the spondylolisthesis existed prior to February 12,
1999, Dr. Van Saders related the spondylolisthesis to the spondylolys's, which was not caused by the
traumdtic fdl and instead involved the development of the bone. Additiondly, the un-refuted and credible
testimony of Mr. Brandon establishesthat he did not have any back problems prior to February 12, 1999.

Next, on February 12, 1999, Mr. Brandon was working a Marinette Marine as aship fitter. As
a ship fitter, Mr. Brandon was fairly mobile, dimbing stairs, platforms and ladders. His duties involved
heavy lifting, extensve bending, and fitting and welding sted plates together in the construction of ships.
Inthe early evening of February 12, 1999, as he descended aladder after goplying ceramic tapeto aseam
between two plates, Mr. Brandon’ s right foot dipped on blasting sand. Hisright foot and leg then went
through ahole in a platform and Mr. Brandon fell, striking histall bone and low back on the hole€' s edge.
Asareault of thisaccident, and again based on Dr. Van Saders’ uncontested medical opinion, as supported
by Dr. Oswald and Dr. Baek, Mr. Brandon suffered a back strain which aggravated his pre-existing
spondylolysis and led to chronic low back pain and temporarily precluded his return to hisusua duties as
alongshoreman.

Accordingly, in light of the employer’s and employee's stipulation of fact, and considering the
preponderance of evidenceintherecord, Mr. Brandon has proven both the existence of aninjury, or bodily
harmto hisbody, and the occurrenceof an accident inthe course of hisemployment withMarinette Marine
which could have cause the bodily harm. Further, asestablished by Dr. Van Saders, thet injury aggravated

1Dy, Baek was not very familiar with the circumstances involving this bone scan. Although he was not able
to render an definitive opinion as to whether Mr. Brandon’s spondylolysis was pre-existing, he did state Mr.
Brandon probably experienced a strain superimposed on pre-existing spondylolysis when he fell on February 12,
1999.
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Mr. Brandon'’ s pre-existing back condition. Thus, under the presumption of Section 20 (&), Mr. Brandon
has established that he suffered alow back injury that arose out of his employment withMarinette Marine.
Accordingly, Mr. Brandonis entitled to disability compensationand appropriate medica carefor that back

injury.
Issue No. 1 - Characterization of December 1999 Back I ncident

On December 12, 1999, when leaving arecliner chair, Mr. Brandon experienced sgnificant, and
temporarily disabling, low back painin the same areaas his February 12, 1999 back injury. Asserting that
the December 1999 back problem isrdated to hisinitia work-related injury, Mr. Brandon has damed
compensationunder the Act. RSKCO, theEmployer’ sinsurer at thetimeof the origina work-related back
injury, maintains that the December 12, 1999 injury a home is an intervening cause, or independent event,
which seversits responghility for any disability associated with the December 1999 back problem.

Since Mr. Brandon has proven the existence of acompensable back injury fromhis February 12,
1999 fdl at work, Marinette Marine, and itsinsurer at the time of the fal, RSK CO, remain respongible for
al natura consequences (things going wrong with Mr. Brandon's body) of that back injury, whether they
occur at work or outsidework, through the presumption under Section 20 (a). Bludworth Shipyards v.
Lira, 700 F.2d 1046 (5th Cir. 1983)'? and Kooley v. Marine Industries, N.W., 22 BRBS 142 (1998).
Onthe other hand, as previoudy noted, anemployer and itsinsurer may sever the work-related connection
generated by the gtatutory presumption, and be relieved of liability for that portion of the disability
attributable to the second injury, by presenting either substantial contrary evidence of an absence of a
connection, or evidence of an intervening cause, such as an employee's intentiona conduct, for the
subsequent injury. Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140, 144 (1991), Jamesv. Pate
Stevedoring Co., 22 BRBS 271 (1989), and Bailey v. Bethlehem Seel Corp., 20 BRBS 14 (1987).

The court in Bludworth, 700 F.2d at 1050, summarized the interplay of these two concepts as.
“[4] subsequent injury iscompensable if it isthe direct and natura result of a compensable primary injury,
as long as the subsequent progression of the condition is not shown to have been worsened by an
independent cause.” Thus, the centra focus becomes whether RSK CO hasmet itsevidentiary burden of
providing either @) substantial medical evidence establishing the aosence of aconnection between the two
back incidents; or, b) substantia evidence that Mr. Brandon's act of exiting arecliner chair on December
12, 1999 was an intervening cause sufficient to sever the presumptive link between his back pain on that
evening at home and hisinitia work-related back injury of February 12, 1999.

12A ccording to the court, when an employee sustains an injury at work which is followed by the occurrence
of asubsequent injury or aggravation outside work, the employer is liable for the entire disability and for the medical
expenses due to both injuriesif the subsequent injury is the natural or unavoidable result or consequence of the
original work-related injury.
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Medica Evidence

The Board has demonstrated the importance of medica opinion to resolve the connection issue
between an initid work-related injury and a subsequent non-work-related injury. In two casesinvolving
norma day-to-day activities (leaving a char and bending over in a yard) the Board relied on the
adminidrative law judge s determination that the preponderance of the medica evidenceindicated that no
new injury occurred. Instead, the mgority of the physiciansinthe case linked the subsequent injury to the
origind work-related injury. Pakechv. Atlantic & Gulf Stevedores, 12 BRBS 47 (1980),*and Merrill
v. Todd Pacific Shipyards Corp., 25 BRBS 140 (1991).*

Two physcians cons dered the connectionbetweenMr. Brandon’ sDecember 1999 back problem
and hisFebruary 12, 1999 fdl at work. Without much explanation, Dr. Baek expressed hisbdlief that the
December 1999 char incident could have aggravated Mr. Brandon's bad back. In other words, Mr.
Brandon re-injured his back.

Dr. Van Saders view of theincident is more ambiguous. In his treatment notes, Dr. Van Saders
characterized the December 1999 charr incident asa“flareup” of Mr. Brandon’ sbad back conditionwhich
had been aggravated by the February 12, 1999 fdl. That terminology impliesMr. Brandon' sresulting pain
on December 12, 1999 was just a natural consequence of, and connected to, his origind work-related
injury. Y e, in hisdepogtion, acknowledging the possibility that getting out of arecliner could flex the spine,
aggravating pre-existing spondylolisthesis, Dr. Van Saders first agreed that Mr. Brandon had experienced
anaggravationof hisback condition exiting the chair. That response implies Mr. Brandon suffered anew
injury that night. Then again, Dr. Van Saders seemed to move away from the aggravation possbility by
later suggesting that the December 1999 chair incident would amount to an aggravationonly if Mr. Brandon
had been lifting a very heavy object a the same time he was getting out of the chair.

Of thesetwo opinions, | givelittle or no probative weaght to Dr. Baek’ s opinionbecause he openly
admitted that he knew very little about the December 1999 chair incident and had not redlly considered

13The employee injured his back in January of 1975. Eventually, he returned to work. Then, in August 1976,
while getting out of a chair at home, the employee twisted his back and suffered disabling back pain. In a split
decision, the Board upheld an administrative law judge' s finding that the claimant’ s back pain upon exiting the chair
was anatural progression of the initia injury. The dissenting judge disagreed with the medical findings noting that
the treating physician doubted the claimant’s veracity and did not believe there was any lingering disability from the
initial injury.

1The claimant suffered a back injury at work in July 1985; experienced recurrent, back pain; returned to
work; was laid off; and, then in April 1987, suffered severe back pain while bending over doing yard work. The
employer contended the 1987 accident was an intervening non-compensable event. However, the BRB disagreed.
Based on the treating physician’s opinion that the yard incident did not amount to a new injury, the Board upheld
the administrative law judge’ s finding that the claimant’ s recurring back problems were a natural and unavoidable
consequence of his employment.
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it. Instead, Dr. Baek deferred to Dr. Van Saders assessment because he was the tregting physician.

| agree that as Mr. Brandon'’ s tresting physician, who helped him with his back condition over a
sgnificant period of time, Dr. Van Saders wasin an excellent position to provide the better documented
opinion. Unfortunatey, while Dr. Van Saders' opinion is more probative in terms of documentation, his
ambiguity (based primarily on lega causation terminology) about the nature of the December 12 ,1999
back incident also diminishes the probetive vaue of his opinion on thisissue. On the whole, consdering
the minima probative vaue of Dr. Bagk’s conclusion, and the less than clear position of Dr. Van Saders
on the nature of this back incident, | find the preponderance of the medica opinion fails to establish that
Mr. Brandon’ sback pain on December 12, 1999 was a new injury or are-injury. Asaresult, themedica
evidence fails to establish the absence of a connection between the two back painincidents of February
1999 and December 1999.

Intervening Cause

Eventhough RSK CO is unable to show the lack of a connection betweenthe two back painevents
based on medicd evidence, Mr. Brandon' sown actions might till provide abasis for finding anintervening
cause sufficient to cut the presumptive connectionunder Section 20 (a).  As the Bludworth court further
explaned:

an intervening cause may sever the causal connection between an origind work-related
injury and subsequent consequences aworker may suffer. The employegsown deliberate
conduct may condtitute such an intervening cause. If the remote consequences are the
direct result of the employeg's unexcused, intentiona misconduct, and areonly the indirect,
unforeseeable result of the work-related injury, the employee may not recover under the
LHWCA. See 1 A. Larson, The Law of Workmen's Compensation Sec. 1300 (1980)
("Whenthe primary injuryis shown to have arisenout of and inthe course of employment,
every natural consequence that flowsfromthe injury likewise arises out of the employment,
unless it is the result of an independent intervening cause dtributable to clamant's own
intentiona conduct.”). 700 F.2d at 1051.

Initidly, just based onthe phrase, “intentional conduct,” Mr. Brandon’ sconscious decisionto heave
himsdf out of a redining char seems to fit the definition. However, my review of numerous cases
concerning subsequent at-home injuries indicates the Board uses a specialized meaning for the phrase
“intentiond conduct” to determine whether an intervening cause has been established. Essentidly, if an
employee' s subsequent action or inaction is so unreasonable that it is negligent or inexcusable, then the
resulting physica harmfromsuchactionor inaction interrupts, or cuts off, the naturd and unavoidable link
between the employee’ s condition after the action or inaction and the initia work-rdated injury. So, ina
subsequent non-work-related injury Stuation, the BRB querieswhether the claimant hastaken reasonable
precautions in his weakened condition to guard himsdlf againgt re-injury, since a negligent act may serve
asanintervening cause such that the subsequent injury does not naturdly and unavoidably result from the
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initid work injury. Grumbley v. Eastern Associated Terminals Co., 9 BRBS 650 (1979) and Marsala
v. Triple A South, 14 BRBS 39 (1981).

For example, in Grumbley, 9 BRBS 650, the Board found a formerly-injured employee's
negligencea suffident basis to deny compensation benefits for a subsequent at-home injury. Inthat case,
the clamant injured his right knee at work in April 1975 and received a 15% permanent partid disability
award. Eighteen months later, while placing an antenna on the roof, his right knee gave way and the
cdamant fdl injuring hiseft leg. The daimant then sought additional compensation for the injury to hisleft
leg. A split Board, in reversing the adminidirative law judge' s compensation award, noted that snce the
injury to hisright knee at work, the employee' s knee had given out afew times. As a result, he was on
noticethat hisweakened right knee was susceptible to collgpsing. Consequently, by climbing on the roof
with knowledge of an unstable knee, the claimant failed to act reasonably to protect himsdf from further
injury.

Likewise, an inexcusable inaction by aformerly injured employee may adso serve as a basis for
finding an intervening causes. In Bludworth, 700 F.2d 1046, the court found as an intervening cause an
employee sintentiona failure to disclose a drug addiction problem to a treating physician.

With these examples in mind, | find Mr. Brandon’s decisonsto firgt St in, and then get out of, a
recliner were naither negligent nor inexcusable. By December 1999, athough Mr. Brandon continued to
suffer back pain, the pain had moderated to the extent that Dr. V an Saders permitted hmto returnto work.
At work, he had eventudly resumed his ship fitter functions. Additionaly, notably absent in Dr. Van
Saders treatment of Mr. Brandon's back condition was any restriction concerning the use of redining
chars. Infact, Dr. Van Saders characterized Mr. Brandon’s chair action asanormd, everyday activity.
And, up until December 12, 1999, Mr. Brandon had not redly suffered any back problemsreating to
chars. Consequently, absent any knowledge that the act of getting out of a chair could cause aflare up
of back pain, Mr. Brandonacted reasonably on December 12, 1999 when he pushed up out of the recliner
chair. Even conddering the condition of hisback, Mr. Brandon's choice of chairs on December 12, 1999
falstoriseto theleve of an intervening cause. | find hisaction of getting out of the recliner does not sever
the presumptive link between the resulting back pain and disability he experienced onthat day and hisinitid
February 12, 1999 fdl at Marinette Marine, when RSKCO was the insurer.

5The dissenting judge would’ ve have upheld the administrative law judge’ s determination that the claimant
was not negligent, especially since the claimant had been released back to work without restrictions. Additionally,
based on the based on the nature of the Act, the dissenting judge would require something more than simple
negligence, such as reckless action, to break the chain of causation and relieve the employer of responsible for the
claimant’s subsequent condition.
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Summary

The medica evidence doesn’ t show the absence of aconnectionbetweenthetwo back pain events
of February 1999 and December 1999. Likewise, Mr. Brandon's decisonsto Sit in a recliner and then
get up were not unreasonable such that his conduct amounted to an intervening cause.  Consequently,
Marinette Marine and its insurer, RSKCO, have faled to meet their burden of providing substantia
evidence to rebut the Section 20 (&) presumption that Mr. Brandon’s back pain on December 12, 1999
and itsassociated disability wererelated to thisback injury that he suffered at work on February 12, 1999.

Issue No. 2 - Characterization of the February 14, 2000 Back I ncident

On February 14, 2000, while doing some overhead welding at Marinette Marine, an activity he
only occasonaly performed, Mr. Brandonheard apop and fdt pressurein hisback. Almost immediately
he experienced low back pain. Mr. Vieth, hisworking partner, confirmed that when Mr. Brandon came
down from the ladder, he stated his back was hurting again, then hunched over and hed his back. Mr.
Vieth aso reported that while Mr. Brandon finished the shift, he reported the new back pain to his
supervisor.  On February 14, 2000, Mr. Brandon aso called Dr. Van Saders to report that he was
experiencing back pain again and couldn’tbend over. Then, on February 18, 2000, during an examinétion,
Mr. Brandon informed Dr. Van Saders that he was experiencing shooting pain from his back down his
buttocks to hislegs.!® Since then, Mr. Brandon has continued to struggle with this persistent leg pain.

Marinette Marin€' s insurer at the time of the February 14, 2000 incident, CIGNA, questions
whether any accident occurred and also assertsthat Mr. Brandon’ sback pain was a natura consequence
of hisfirs work-related back injury on February 12, 1999. Marinette Marine sinsurer at the time of the
initid injury on February 12, 1999, RSKCO, maintains the February 14, 2000 back incident is either an
aggravation of Mr. Brandon’s pre-existing back problem or anew injury.

Asapreiminary matter, | find that Mr. Brandon is able to invokethe presumption under Section
20 (a) concerning the February 14, 2000 incident. As reported by Mr. Brandon, and verified by Mr.
Vieth, Mr. Brandonengaged inthe activity of overhead welding at Marinette Marine on February 14, 2000
which caused something to go wrong with his back. Mr. Brandon's credible complaints'’ established an

Neither Dr. Baek nor Dr. Van Saders found any definitive objective medical evidence of Mr. Brandon's
radiating leg pain. In fact, Dr. Baek noted the absence of such objective evidence and characterized his pain
complaints as subjective. Y et, neither physician expressed any reservation about the legitimacy of Mr. Brandon’s
complaints. To the contrary, based on Mr. Brandon’s pain complaints, Dr. Van Saders raised back surgery asa
viable treatment option and eventually imposed more work restrictions. Accordingly, | find Mr. Brandon's
unrefutted, subjective complaints establish the presence of radiating pain in his buttocks and thighs.

| note that Mr. Brandon'’ s veracity concerning the severity of his pain is further supported by his daily

action of reporting to work as a ship fitter when his persistent back pain remained manageable. He only reported a
(continued...)
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increase in back pain and the development of persistent radiating painin his buttock and legs following the
incident. Dr. Van Saders confirmed that the maneuver involved in overhead welding, which flexes the
spine, could indeed cause Mr. Brandon some of the new pain he experienced. Thus, Mr. Brandon has
established both the existence of an injury, in the form of back and chronic leg pain, and the occurrence
of awork-related event®® that could have caused suchaninjury. Under the presumption of Section 20 (a),
Mr. Brandon has established that his back and leg pain on, and after, February 14, 2000 was a work-
related disability.

| aso find insufficient evidence to rebut the Section 20 () presumption that a work-related
connectionexisted betweenthe February 14, 2000 work incident and Mr. Brandon’ ssubsequent back and
legpain. Ordinarily, having failed to rebut the presumption, CIGNA, theinsurer at thetime of the February
14, 2000 incident, would be ligble for any corresponding disability compensation and medica trestment.
However, since Mr. Brandon had suffered a previous back injury at work, a potentia exists for CIGNA
to avoid lighility.

In genera terms, if an injured employee's condition and disability results from the natura
progression of his earlier injury and would have occurred notwithstanding the presence of a second injury,
lidhility for the disability must be assumed by the employer and corresponding insurer (in this Stuation,
RSK CO) for whomthe damant wasworking whenhe was first injured. On the other hand, if the second
injury aggravates a clameant’s prior injury, thus further disabling the claimant, the second injury is the
compensable injury and ligbility therefor must be assumed by the employer and its carrier (in this Stuation,
CIGNA) forwhomthe damant wasworking when* reinjured” Strachen Shipping Co. v. Nash, 782F.2d
513 (5thCir. 1986) (enbanc) and Abbott v. DillinghamMarine & Mfg Co., 14 BRBS 453 (1981) aff'd
mem sub nom Willamette Iron & Steel Co. v. OWCP, 698 F.2d 1235 (Sth cir. 1982).

Based onthe Strachen case, the characterizationof the February 14, 2000 event as either anatura
progression or an aggravation of aprior injury will depend on medical opinion. Again, in Mr. Brandon's
case both Dr. Baek and Dr. Van Saders were called upon for their expertise.

After reviewing Mr. Brandon’s record and conducting an examination, Dr. Bagk opined without
explanationthat Mr. Brandon’ sFebruary 2000 back problemwas a natura progression of hisorigina back

17(_..continued)
sharp change in such back pain following a specific event, such as getting out of a chair on December 12, 1999 and
doing overhead welding on February 14, 2000.

18 found little foundation for CIGNA’s position that no accident occurred. Although Mr. Vieth recalled that
Mr. Brandon continually complained about pain at work, he also specifically remembered Mr. Brandon’ s back
complaint on February 14, 2000 after performing an overhead weld. He also verified that Mr. Brandon reported the
injury to his supervisor on that day. Additionally, Dr. Van Saders confirmed that Mr. Brandon called him on
February 14th with a complaint of increased back pain. The preponderance of the evidence establishes that a work-
related incident involving Mr. Brandon's back did occur on February 14, 2000.
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injury.X® However, asdemonstrated below, by the end of Dr. Baek’ s deposition, hisoriginal opinion about
natura progresson has little to no probative vaue.

Whenpresented withan opportunity ina depositionto explain hisopinionthat Mr. Brandon’ sback
painon February 14, 2000 wasjust a natural consequence of the original February 12, 1999 back injury,
Dr. Baek was subjected to rounds of questioning by three lawyers. His opinion did not endure. In
particular, Dr. Baek became confused (due in part to the legd jargon, such as acceleration, aggravation,
exacerbation, imbedded inthe questions presented to him) as he attempted to explain how he reached his
concluson. Asaresult, during the questioning, he moved from hisorigind conclusion of natura progression
to an acknowledgment that the February 2000 back incident could have ether aggravated or combined
with the February 1999 back injury to create Mr. Brandon's present condition. Eventudly, Dr. Bagk
surrendered by stating that while the February 14, 2000 incident may have aggravated the old injury, he
redly couldn’'t expressanopinion. Additiondly, Dr. Baek acknowledged hislack of in-depth knowledge
of Mr. Brandon'scase. He pointed out that due to Dr. Van Saders on-going trestment of Mr. Brandon,
Dr. Van Saders was more familiar with dl three back incidentsin this case and consequently in a better
positionto render an opinion on whether the February 14, 2000 back incident involved an aggravationof
Mr. Brandon's pre-existing injury or was Smply anatura progresson of his back problems.

While | have found, as Dr. Baek suggested, that Dr. Van Saders had the better documented
medica opinion in this case, even Mr. Brandon's tregting physician exhibited some confusion as he
developed his assessment of the February 14, 2000 incident. Initidly, in his treetment notes, Dr. Van
Saderstermedthe incident another flare-up. Then, when at therequest of CIGNA (EX 3), Dr. Van Saders
was presented withtwo carefully crafted, dternative writtenexplanations for Mr. Brandon’ s condition, the
physician checked the scenario that essentidly said the same thing as Dr. Bagk’s initid opinion - the
February 14, 2000 back problem was anatura progression of the initia work injury.

WhenDr. Van Sadersgot histurn a the three lawvyer deposition to explain his concluson, heaso
displayed some confusion during the arduous questioning by the parties various representetives. At the
start, Dr. Van Saders stayed with his naturd progression opinion by dating everything involving Mr.
Brandon's back sems from the initid February 1999 accident which exacerbated his pre-existing
spondylolisthess. Heagain used theterm “flare up” to describe the February 14, 2000 back incident. But
then, Dr. Van Saders aso agreed that overhead welding could cause hyper extension of Mr. Brandon's
pine and aggravate his spondylolishess. He further stated that the February 14, 2000 overhead welding
activity had acceerated Mr. Brandon's spondylolisthesis by causing leg pain. Eventudly, recognizing the
resulting confusion, Dr. Van Saders termed the causation issue about the February 14, 2000 injury a*“ gray
area.” Ultimately, he opined that the February 14, 2000 event clearly aggravated Mr. Brandon’s never
fully healed back that was initidly injured on February 12, 1999. Thus, according to Dr. Van Saders, Mr.

% simply observe with interest that Dr. Baek believed Mr. Brandon’s movement in getting out of a chair in
December 1999, which flexed his spine, amounted to an aggravation. Y et, Mr. Brandon’s back pain following his
overhead welding in February 2000, which hyper extended the spine, was a natural progression.

-24-



Brandon’ spresent conditionwas a combinationof boththe February 12,1999 injury and the February 14,
2000 injury. He believed both events were contributing factors.

Despitethe confusing path Dr. Van Saderstook inreaching hisfina answer, he darified rather than
surrendered like Dr. Baek. His ultimate opinion, indicating both work-related back incidents have
combined to produce Mr. Brandon’ sback and leg pain, indicates that the radiating pain in hislegswould
not have just occurred in the absence of the aggravating event that occurred on February 14, 2000.2°
Therefor, in light of his extensive documentation, and the gpparent collgpse of Dr. Bagk’s opinion, | give
Dr. Van Saders ultimate opinion more probative weight.

Conggtent with Dr. Van Saders opinion, | find that the February 14, 2000 work-related back
incddent combined with the origind back injury of February 12, 1999 and thus contributed to Mr.
Brandon' s present back and legcondition. The preponderance of the evidence does not show the incident
onFebruary 14, 2000 and the resulting leg pain was a natura progression. Rather, the greater weight of
the more probative medica evidence shows Mr. Brandon's overhead welding at Marinette Marine on
February 14, 2000 aggravated his never fully heded back injury and pre-existing spondylolisthesisto the
extent that he suffered the additiond disability associated with hisleg pain. Consequently, CIGNA asthe
Employer’ sinsurer at the timeof the February 14, 2000 aggravating back incident, bearsthe entireliability,
both in terms of disability compensation and medica trestment, for Mr. Brandon’s entire back condition
following the overhead welding incident of February 14, 2000.

Issue No. 3- Medical Treatment and Disability Compensation
After the determining of the first two issues, the resolution of the third issue falsinto place.

Themedicd evidence fails to establishthat the disabling back pain of December 12, 1999 was not
connected to Mr. Brandon'sinitia back injury on February 12, 1999. Inaddition, Mr. Brandon’ sactivity
on December 12, 1999 did not rise to the leve of an intervening cause sufficient to sever the Section 20
(@) presumptive connection betweenthe origind back injury and the December 12, 1999 back pain in the
same location. Consequently, RSK CO, theinsurer at thetime of the origina injury on February 12, 1999,
is responsible for the disability compensationassociated Mr. Brandon' s inability to work from December
13, 1999 through December 21, 1999 due to renewed back pan. As the parties have stipulated, the
average weekly wage at the time of the origind injury, which will determine the amount of disahility
compensation for Mr. Brandon’ s inability to work in December 1999, was $368.75.

DAt one point in his deposition, Dr. Van Saders agreed in general terms that just by the process of aging
spondylolisthesis can deteriorate to the extent that leg pain develops. That generalized statement hardly rebuts the
Section 20 (a) presumption that Mr. Brandon’ s leg pain on February 18, 2000 is related to the overhead welding
incident. Not only did Dr. Van Saders clearly link the leg pain to the February 14, 2000 work incident, thereisa
dearth of evidence to establish that by February 18, 2000, Mr. Brandon would have devel oped shooting pain in his
buttocks and legs to the extent that back surgery became an appropriate treatment, absent his overhead welding
activity at Marinette Marine on February 14, 2000.
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Becausethe February 14, 2000 back incident from the overhead welding aggravated in part, and
combined with, Mr. Brandon's pre-existing back injury, CIGNA, the insurer at the time of the February
14, 2000 work-related injury, bears responsbility for any disability compensation and medica treatment
associated withMr. Brandon’ s current back and leg condition. Both Dr. Baek and Dr. Van Saders, who
evauated Mr. Brandon’s present condition, agree that back surgery is a viable treatment in this case
CIGNA paysfor that surgery.

ATTORNEY FEES

Section 28 of the Act, 33. U.S.C. § 928, permits the recoupment of aclaimant’s attorney’ s fees
and costs in the event of a “successful prosecution.” Since | have determined an issue in favor of Mr.
Brandon, hiscounsd, Mr. Lenz, isentitled to submit a petition to recoup fees and costs associated withhis
professional work before the Office of Adminigrative Law Judges. Mr. Lenz hasthirty days from receipt
of this decison and order to file an gpplication for attorney fees and costs as specified in 20 C.F.R. §
702.132 (8). Theinsurers attorneys, Mr. Powers and Mr. Sujack, have ten days from receipt of afee
gpplication to file an objection to the request and address the appropriate share between the insurers of
such legd costs.

ORDER

Based onmy findings of fact, conclusons of law, and the entire record, | issue the following order.
The specific dollar computations of the compensation award shadl be adminigratively performed by the
Didtrict Director.

1. TheEmployer, MARINETTE MARINE, anditsinsurer, CNA/RSKCO, shdl pay the
Clamant, Mr. DAVID C. BRANDON, compensation for TEM PORARY TOTAL
DISABILITY, dueto aninjury to his back on February 12, 1999, from December 13,
1999 through December 21, 1999, based on an average weekly wage of $368.75, such
compensation to be computed in accordance with Section 8 (b) of the Act, 33U.S.C. §
908 (b).

2. The Employer, MARINETTE MARINE, and itsinsurer, CIGNA/FRANK GATES
ACCLAIM, SHALL FURNISH the Clamant, MR. DAVID C. BRANDON, medica
treatment, including back surgery, as required by the back injury of February 12, 1999,
combined with the back injury of February 14 , 2000, in accordance with Section 7 (8)
of the Act, 33 U.S.C. § 907 (a).

2LAlthough agreeing to the necessity of back surgery, Dr. Baek and Dr. Van Saders apparently disagree on
the nature and extent of such surgery. Just in case an issue develops on this point, | find, based on Dr. Van Saders
expertise as an orthopaedic surgeon and his better documented experience with Mr. Brandon, that Dr. Van Saders
surgery recommendation defines the appropriate parameters for Mr. Brandon’s back surgery.
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3. The Employer, MARINETTE MARINE, and its insurers, CNA/RSKCO and
CIGNA/FRANK GATES ACCLAIM, shdl receive credit for dl amounts of
compensation previoudy paid to the Clamant, Mr. DAVID C. BRANDON, asaresult
of the back injuries on February 12, 1999 and February 14, 2000.

SO ORDERED:
A
RICHARD T. STANSELL-GAMM
Adminigrative Law Judge

Date Signed: January 25, 2002
Washington, D.C.
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